
JAMES M. KANE (non-faculty): Tax Court Opinion Re: Covey Contest 

OPINION 

We face whether the executor’s post-death determination of a pecuniary 
 
funding portion of the decedent’s residuary estate for the surviving spouse is a 

prohibited, post-death creation of a property interest. Specifically, is this pecuniary 

funding -- having not originated as to the amount or vested at the moment of the 

decedent’s death – a qualifying QTIP property interest? 

The crux of this question essentially is what is this pecuniary property 

interest and when does, or must, the interest commence for purposes of a 

contingent QTIP election? The operative focus in this case is the decedent’s last will 

and testament already summarized above allowing the executor after the death of 

the decedent to specify and determine any amount, or no amount, as a fixed-dollar 

pecuniary funding of a QTIP marital trust from the residuary estate for which the 

executor thereafter makes a QTIP election.1 

I. Respondent’s Position 
 

Respondent concedes the executor’s power to make or not make a QTIP 

election is allowable where continuation of the surviving spouse’s interest is 

contingent on the executor making the QTIP election, but asserts the executor’s 

power in this case to create a post-death pecuniary amount is an unallowable 

abeyance as to the commencement of the surviving spouse’s rights to such 

property. That abeyance being the time between the moment of the decedent’s 

death and the executor’s determination, if at all, of the pecuniary amount. 

1 In this case the executor is subject to state law requiring funding of pecuniary 
bequests with date-of-distribution valued property or property fairly reflecting 
depreciation or appreciation in the estate assets. 
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Respondent further takes the position that Clayton v. Commissioner, 976 F.2d 1486 

(5th Cir. 1992), rev’g, 97 T.C. 327 (1991), is consistent, and applicable favorably, 

only where the property interest begins with the decedent’s death and exists at the 

time of the contingent QTIP election. Respondent urges us not to apply Clayton 

favorably in this case. 

In other words, a relation-back requirement so that the bundle of rights as to 

a property interest existing at the decedent’s death must be either a fractional or 

percentage interest that devolves in part, or partially, from that same bundle, albeit 

the relative size of the part (or bundle) is ultimately smaller in the hands of the 

surviving spouse due to the non-elected QTIP portion of the initial bundle. 

Respondent requires, commencing at the decedent’s death, that each bundle 

include similar sticks along with a fairly representative sharing of post-death 

appreciation or depreciation relative to each bundle. 

Specifically, respondent argues a contingent QTIP election for “any part” of 

the property (i) applies only to a fractional/percentage part of the property in 

existence at the decedent’s death under Treas. Reg. § 20.2056(b)-7(b)(2)(i); 2 and 

(ii) that this “part” limitation is consistent with Treas. Reg. § 20.2056(b)-7(d)(3) 

allowing a contingent QTIP election only where a “portion” 3 or part of the property 

 
 

2 Treas. Reg. § 20.2056(b)-7(b)(2)(i), in relevant part, reads: “The election may 
relate to all or any part of property . . .  provided that any partial election must 
be made with respect to a fractional or percentage share of the property so that the 
elective portion reflects its proportionate share of the increase or decrease in value 
of the entire property . . . .” 

 
3 Treas. Reg. § 20.2056(b)-7(d)(3) in relevant part, reads: “[A] qualifying income 
interest for life that is contingent upon the executor’s election . . . will not fail 
to be a qualifying income interest for life because of such contingency or because 
the portion of the property for which the election is not made passes to or for the 
benefit of persons other than the surviving spouse.” [Underlining added.] 
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for which the election is not made will pass to or for the benefit of someone other 

than the surviving spouse; and (iii) with this case appealable to the Fifth Circuit, 

respondent asserts this Court is bound to follow the relation-back element in 
 
Clayton and deny the contingent QTIP marital deduction. 

 
II. Petitioner’s Position 

 
Petitioner, on the other hand, asserts the executor’s determination of the 

pecuniary amount in this case does not result in a “part” (or partial) interest in 

property, but rather in an allowable creation of a separate, insular interest that  

itself is a wholly qualifying QTIP property interest. And, that the Sixth Circuit 

opinion in Spencer v. Commissioner, 43 F.3d 226 (6th Cir. 1994), rev’g, T.C. Memo. 

1992-579, effectively nullifies respondent’s relation-back and abeyance concerns. 

Petitioner asserts the Commissioner prior to this present dispute conceded to all 

three appeals court opinions in Clayton, Robertson v. Commissioner, 15 F.3d 779 

(8th Cir. 1994), rev’g, 98 T.C. 678 (1992), and Spencer upon issuance of Treas. 

Reg. § 20.2056(b)-7(d)(3), now preventing respondent from taking a selective, 

relation-back Clayton stance in this case.  Petitioner also argues that neither Treas. 

Reg. § 20.2056(b)-7(d)(3) purposely conforming to Clayton, Robertson, and 

Spencer, 4 nor Section 20.2056(b)-7(b)(2)(i) refers to a relation-back requirement 

in determining a qualifying QTIP property interest. And, contrary to respondent’s 

“part” and “portion” argument, Section 20.2056(b)-7(b)(2)(i) expressly refers to an 

election as to “all” or “any part” of the property. Thus, the pecuniary amount in this 

case fits the “all” nomenclature as a wholly separate property interest. 

 
 

 
4 See Internal Revenue Service T.D. 8779, 1998-2 C.B. 280 (July 27, 1998). 
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Petitioner asserts it is only respondent’s isolated bootstrapping of the fractional 
 
/percentage reference in Treas. Reg. § 20.2056(b)-7(b)(2)(i) along with 

respondent’s relation-back Clayton argument that in this case shape respondent’s 

challenge to the executor’s determination of the dollar-value pecuniary funding. 

Accordingly, petitioner believes respondent cannot seek narrowly to apply Clayton 

in this case on the basis that Clayton allows a favorable result for petitioner only for 

a partial, fractional QTIP property interest relating back to the decedent’s date of 

death. 

III. Golsen and the Fifth Circuit’s Opinion in Clayton 
 

An essential threshold we address inevitably centers on the Fifth Circuit’s 

previous reversal of our decision in Clayton. In Golsen we discussed our need for 

maintaining efficient and harmonious judicial administration for matters where an 

appeal of our decision lies in a court of appeals that has already "squarely in point” 

addressed the matter. Golsen v. Commissioner, 54 T.C. 742, 757 (1970), aff’d, 

445 F.2d 985 (10th Cir. 1971), cert. denied, 404 U.S. 940 (1971).  We conclude 

this present case is not squarely in point within the Fifth Circuit Clayton opinion. 

Three reasons: (1) The property interest in Clayton giving rise to the 

disputed contingent QTIP issue was a fractional, undivided .563731 interest in 

certain specified bonds, notes and cash. Clayton, 976 F.2d at 1489. The 

Commissioner in Clayton did not make the relation-back property creation 

argument he now asserts in this case; (2) In Clayton the Commissioner directly 

attacked and categorized the executor’s post-death power to make a contingent 

QTIP election as a prohibited power of appointment. Respondent makes no similar 

assertion in this case; and, (3) At the time of the Fifth Circuit’s opinion in Clayton, 
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Treas. Reg. § 20.2056(b)-7(d)(3) had not yet been published conforming the 

regulation to Clayton, Robertson, and Spencer. We conclude this present case is 

substantively inapposite Clayton. With all due respect to the Fifth Circuit, we will 

not merely frame this present case only within the aegis of Clayton. 

IV. Spencer and the Sixth Circuit 
 

Contrary to respondent’s position now essentially favoring Clayton relative to 

Robertson and Spencer, the essence of our following analysis includes the rationale 

articulated by the Sixth Circuit in Spencer in upholding the taxpayer’s QTIP marital 

property interest, notwithstanding, again, we are well aware this case is appealable 

to the Fifth Circuit. 5 

In our addressing contingent QTIP marital deduction issues raised by 

respondent, and in the context of our review of this present case, we will follow the 

reasoning expressed as a combined whole in Clayton, Robertson, and Spencer. We 

find no reason to repeat extensively the QTIP analysis expressed by these three 

circuits and as this Court extensively revisited at length in Clack v. Commissioner, 

106 T.C. 131 (1996). 

We, however, incorporate here the statutory construction analysis from 

Spencer. The Sixth Circuit’s analysis centering on Section 2056(b)(7)(A) is cogent, 

well-expressed, and aptly demonstrates Section 2056(b)(7)(A) essentially operates 

 
 

5 Spencer involved a decedent’s last will and testament that gave his surviving 
spouse discretion afte r the decedent’s death to determine the amount of the QTIP 
marital property. The surviving spouse appointed approximately $1.2 million of the 
estate to a QTIP marital trust, the operative trust provisions of which were included 
under the terms of the decedent’s Will. The surviving spouse allocated the 
remaining approximately $600,000 taking into account the decedent’s unified credit 
exemption amount, plus certain administrative costs reducing the taxable estate to 
zero. Our Court’s decision in Spencer upholding the Commissioner’s disallowance of 
the marital deduction gave rise to the Sixth Circuit reversal of our decision. 
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as a deemed passing from the decedent of a qualifying QTIP property interest to 
 

the surviving spouse even if as a result of contingencies (i.e., a QTIP election) the 

property interest is determinable post-death. The Sixth Circuit correctly concludes 

this Section 2056(b)(7)(A) deemed passing aspect of the statute is a subset 

exception to the broader general provision set forth under Section 2056(c). This 

broader Section 2056(c) states, in part, the QTIP property interest must be 

bequeathed or devised to the surviving spouse by the decedent. It is narrowly 

selective that respondent argues this Section 2056(c) statutory element should be 

controlling without regard to the deemed passing effect of Section 2056(b)(7)(A). 

Our view, consistent with the Sixth Circuit in Spencer, is that the above 

deemed element of Section 2056(b)(7)(A) does not require an actual relation-back 

to the moment of the decedent’s death for the determination of a property interest 

contingent post-death on an election to treat the property as qualifying QTIP 

property. Dovetailing with the deemed passing element is the Fifth Circuit’s 

discussion in Clayton of the congressional purpose of the QTIP marital deduction 

law providing both flexibility and the opportunity for post-mortem estate planning 

using the QTIP election that can be made at any time before the filing date of the 

estate tax return. Clayton, 976 F.2d at 1495. 

V. Normalization of QTIP Marital Property Interests 
 

Virtually boundless pages of discussion by the courts exist addressing 

challenges to whether a property interest is qualifying QTIP marital property. This 

Court’s response and the appeals courts’ opinions in Clayton, Robertson, and 

Spencer alone are convincingly indicative of this long-running discourse. In view of 
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this present case, and our being a trial court of national jurisdiction, 6 this Court 

intends hereby purposely to draw a line on what has been at times categorized as a 

paternalistic view of the QTIP marital deduction. 7 Another tangential, essential 

balancing factor has been the broader, evolving judicial response to the 

governmental oversight of marriage. 8 

Prior to the recent evolution of a contingent QTIP election that led us through 

hard-fought battles in Clayton, Robertson, and Spencer, the estate plan for most 

couples often centered on whether property passed outright or in trust. And, if in 

trust typically to a qualifying marital trust, credit shelter trust, and the like. 9   The 

contingent QTIP property interest as a practical matter is a more recent, refined 

evolution of marital estate planning. 

We, therefore, conclude that whether a contingent QTIP election is or can be 
 
 

 

6 Lawrence v. Commissioner, 27 T.C. 713 (1957). 
 

7 See, for example, John W. Beveridge, The Estate Tax Marital Deduction – 
Beneficent Intent, Baneful Result, 44 Taxes 283 (1966) (“The tax law should not 
offer a premium to a husband who ignores his better judgment and grants his 
widow a general power of appointment leaving his children at the mercy of any 
charlatan who has his widow’s ear”). See also Major Estate and Gift Tax Issues, 
Part 2 of 2: Hearings Before the Senate Finance Comm., 97th Cong., 1st Sess. 
187, at 206 (1981) (“in many instances a taxpayer will forego the benefit of the 
marital deduction because of a concern that the surviving spouse will direct the 
property at his or her death to persons who are unacceptable to the taxpayer”). 

 
8 Griswold v. Connecticut, 381 U.S. 479 (1965); Loving v. Virginia, 388 U.S. 1 
(1967); Cleveland Board of Education v. LaFleur, 414 U.S. 632 (1974); Carey v. 
Population Services International, 431 U.S. 678 (1977); Planned Parenthood of 
Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992); M.L.B. v. S.L.J., 519 
U.S. 102 (1996); Lawrence v. Texas, 539 U.S. 558 (2003); Obergefell v. Hodges, 
576 U.S. (2015). 

 
9 See, for example, Levitt v. Commissioner, 95 T.C. 289 (1990)(two trust formulas 
were commonly used prior to ERTA as an estate planning technique, coming into 
use after the concept of the unified estate tax credit was enacted). 
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a qualifying QTIP marital property interest for a surviving spouse begins with a 

review of the testator’s intent.  The baseline in this case is whether the testator 

affirmatively chose to allow the executor to determine what portion of the estate 

property is to pass as QTIP marital property or pass in another fashion under the 

estate plan.  By contrast, a testator who wishes more rigidly to cement the property 

interests among the objects of his or her bounty, including a surviving spouse, 

certainly may intend and continue to do so without these contingent variables. 

We are well aware members of this Court have previously expressed that 

“Congress did not intend to vest the executor with the power to determine the 

disposition [of the estate] . . . .” 10   We believe the question may be better 

expressed, again, whether the testator intended to vest the executor with 

contingent QTIP powers. It is the testator in this case, not Congress nor anyone 

else, who intended and framed within his estate plan the beneficiaries who share in 

his estate, including the option of a contingent QTIP pecuniary interest for his 

surviving spouse. No one else has, or should presume, dispository oversight over 

the testator’s estate plan. 11   The Fifth Circuit pointedly stated: 

Congress could not care less whether the portion of the terminable interest 
property for which the QTIP election is made goes to the surviving spouse, 
to the children, or to a stranger. Obviously, that is why Congress placed the 
election in the definition of QTIP property. If Congress had intended the 
result abdicated by the Commissioner, it could have (1) defined the property 
without reference to the election, (2) specified a subsequent election, or (3) 
provided separately for the election to apply to all property meeting the 
definition, thereby separating the election from the definition.  Facially, the 

 
 

10 Clack, 106 T.C. at 158. 
 

11 Compare, for example, Estate of Allen, T.C. Memo 1990-514 (1990)(property 
interests claimed as curtesy, dower, or an elective share are treated as having 
passed from the decedent; but not property acquired by agreements among the 
heirs and beneficiaries that change the character and quality of such amounts). 
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statute eschews any such separation. 
 
Clayton, 976 F.2d at 1498. 

 
VI. Qualifying Contingent QTIP Marital Property Interests 

 
Now, we merely would be begging the question in this case if we simply 

conclude the testator’s intent is controlling so as to allow any testator’s expression 

of a contingent property interest for the surviving spouse to qualify as a QTIP 

marital property interest. 12 

Continuing our inquiry into whether the pecuniary funding is a qualifying 

contingent QTIP property interest, we believe respondent’s efforts essentially 

requiring that the property interest satisfy both Treas. Reg. § 20.2056(b)-7(b)(2)(i) 

and § 20.2056(b)-7(d)(3) misses a broader question. Implicit in respondent’s 

approach is that a qualifying contingent interest can exist only against a backdrop 

of both regulations.  This also presumes the property interest in question must be  

in part fractional. We believe more fundamentally the proper test is whether the 

property interest is severable or capable of separate identification within the 

testator’s estate plan upon the determination and creation of the QTIP property 

interest. 
 

12 We do not suggest that one’s estate planning – as long as designed with intent -- 
can simply, and without challenge, exist on an ungrounded, ad hoc, whatever-goes 
basis for QTIP marital deduction purposes.  As to the testator’s intent, we can point 
to illustrative examples where the property interest for which the QTIP marital 
deduction was not upheld because the property interest was not essentially within 
testator’s own design of the estate plan. For example, in Davis v. Commissioner, 
T.C. Memo. 2003-55, aff’d, 394 F.3d 1294 (9th Cir. 2005), the surviving spouse 
failed post-death to create a QTIP right to all income using her power of 
appointment where the testator had not provided that all income be payable to her. 
See also Jackson v. United States, 376 U.S. 503 (1966), a seminal case this Court 
has cited historically in abundance, although prior to the evolution of the QTIP 
marital trust, for the proposition that rights that vest for the surviving spouse after 
the death of the first spouse cannot be included as part of a marital deduction. 
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So as to avoid drawing an easy, circular conclusion that because the 

pecuniary funding is finite, determinable in amount, and identifiable, it adequately 

constitutes a separate property interest, we believe this analysis rests on whether 

the pecuniary amount is properly severable from the rest of the estate so as to 

create a distinct, separate qualifying QTIP property interest. This Court’s earlier 

analysis of severable property for disclaimer purposes in Christiansen v. 

Commissioner, 130 T.C. 1 (2008), aff’d, 586 F.3d 1061 (8th Cir. 2009), provides a 

well-articulated backdrop that we apply to this case below by analogy. This 

analogy to disclaimers is not entirely novel. Without addressing details focusing on 

the creation of a property interest using disclaimers, the Fifth Circuit in Clayton 

referred to disclaimers in the context of relating back to the date of death for 

disclaimed property that otherwise would have passed to the surviving spouse. 

Clayton, 976 F.2d at 1498.  The Sixth Circuit in Spencer noted the IRS permits 

disclaimers that allow dispositions of property effectively identical to the contingent 

QTIP disposition at issue in Spencer. Spencer, 43 F.3d at 234. 

VII. Severable Property Interests 
 

A “partial QTIP election” can be viewed as a procedural term merely for the 

conclusion that an estate claims a QTIP marital deduction for less than all QTIP 

qualifying property. This term, therefore, is conclusory. It leaves unanswered  

what part of the estate is subject to the partial QTIP election and whether that part 

is a severable interest that results in a wholly, independent existence. Here we are 

dealing with a fixed-dollar pecuniary portion of the estate residue, without a  

division as to specifically identified stock shares or other specific properties.  The 

pecuniary dollar amount was determined post-death by the executor, but to be 
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funded later with yet-to-be-selected assets likely at the end of the estate 

administration. 13 

Our analysis rests on whether the post-death pecuniary amount in this case 

is properly severable so as thereafter to produce a wholly separate property 

interest, or alternatively, merely a partial interest essentially as a fraction of a 

fungible residuary.  By raising this question we are well aware that historically a 

partial QTIP election often involved a testator who included a QTIP residuary trust 

as part of the estate plan without direction for an executor to make, or not make, a 

post-death pecuniary funding as we face in this case. In these QTIP residuary trust 

situations a partial QTIP election necessarily resulted in no severance or division of 

disparate rights and interests between the continuing elected and non-elected 

shares of the QTIP trust. Rather, each share of the fractional QTIP trust was 

typically a mirror-image. But, in view of the evolution of QTIP estate planning that 

now brings us to this pecuniary question, we believe this severable property 

analysis is a relevant litmus test. 

Also, the Fifth Circuit in Clayton faced a procedural question of whether a 
 

QTIP election power is allowable for a post-death division of the estate assets. The 

nature of the property division in Clayton was undeniably partial consisting of a 

fractional, undivided interest in certain specified bonds, notes and cash where the 

marital and non-marital shares were identical except as to the fractional division of 

the assets. We now face a qualifying QTIP property question. 

Our previous analysis in Christiansen is helpful on the question of whether 

the pecuniary amount is a severable property interest with a wholly, independent 

 
 

13 See footnote 1 above. 
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existence. Christiansen dealt with a formula disclaimer by the decedent’s daughter 

in which by operation of the disclaimer the daughter retained a fixed-dollar 

pecuniary bequest for herself with the disclaimed portion of the estate in excess of 

the daughter’s pecuniary bequest passing alternatively to a charitable foundation. 

This Court concluded the portion of the mother’s estate in excess of the daughter’s 

pecuniary bequest for the benefit of the foundation was a qualifying “undivided 

portion” of the estate property because the daughter did not keep any interest in 

the disclaimed property. 14 

And, although we were not presented in Christiansen with the question of 

whether the daughter’s pecuniary bequest itself constituted a separate portion of 

the estate, we believe a converse conclusion is relevant. That is, our conclusion in 

Christiansen that the disclaimed balance of the estate passed as a separate portion 

to the charitable foundation creates the undisputable implication that the 

daughter’s retained pecuniary bequest also was a separate portion of the estate. 

We concluded in Christiansen the disclaimed portion of property going 

directly to the charitable foundation was a qualifying undivided interest. Possibly 

this is where words get in the way. “Undivided” as this Court used the term in 

Christiansen means the foundation and the daughter did not retain between them 

any divided rights or other property interests to be shared mutually thereafter by 

them as to the disclaimed property. See Treas. Reg. § 25.2518-3(b). Essentially 

the daughter gave the charity by operation of the disclaimer every possible interest 

 
 

14   Our discussion here points only to the charitable foundation in the context of the 
daughter’s disclaimer. To the contrary, this Court did conclude in Christiansen the 
effect of the disclaimer as to a charitable trust was not a qualified disclaimer due to 
the daughter retaining a contingent remainder interest in the trust. 
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and right in the disclaimed property. By contrast, the daughter in Christiansen 

could not have retained, for example, a 2-percent interest in any income 

attributable to the disclaimed portion of the property passing to the foundation.  If 

this had been the case, the daughter and foundation would have together shared 

divided rights without the daughter giving up each and every substantial interest in 

the disclaimed property. Accordingly, in this present case we conclude the post- 

death pecuniary amount is a severable, wholly qualifying QTIP property interest 

with no sharing of divided rights or other interests as to the remaining estate 

property.15 

VIII. Inapplicability of Treas. Reg. § 20.2056(b)-7(b)(2)(i) 
 

Respondent, in asserting a fractional/percentage mandate of Treas. Reg. § 

20.2056(b)-7(b)(2)(i), suggests that this Court should apply Chevron deference to 

the regulation contrary to the petitioner’s position and with the force of law.16 

Without having so stated directly, respondent’s assertion implies that this 

regulation can satisfy the two steps required under a Chevron analysis. Namely, as 

to step 1,17 whether Congress has directly spoken to the question at issue and, if 

not, step 2 whether the regulation is based on a permissible construction of the 

relevant statutes. 

 
 

15 This Court has touched only in passing on the hypothetical question of how a 
contingent QTIP situation might play out if the surviving spouse dies prior to an 
executor making a QTIP election. See, e.g.,Clack, 106 T.C. at 156. We, however, 
today do not face that question in this case. 

 
16 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984). Neither party challenges the validity of this regulation, nor do we sua 
sponte. Compare Audrey J. Walton, 115 T.C. 589, footnote 5 (2000). 
17 See also Altera Corporation v. Commissioner, 145 T.C. No. 3 (July 27, 
2015)(Chevron step 1 applies the ordinary tools of statutory construction). 
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We conclude Chevron step 1 is satisfied so as to preclude a step 2 analysis of 

the regulation in this case. As to whether Congress has spoken, the Section 

2056(b)(7)(A) deemed passing aspect of the plain text statutory construction we 

discussed above from Spencer includes no wording or element suggesting Congress 

intended that a qualifying QTIP interest be restricted by a fractional/percentage 

provision akin to Treas. Reg. § 20.2056(b)-7(b)(2)(i). This deemed passing, as we 

stated above, includes no relation-back, fractional requirement that respondent 

reads into this case. 

In addition, if we were required to apply Chevron step 2, relevant to our 

analysis would be at a minimum the following two factors. One is that prior to the 

Spencer appeals court opinion, and at the time of publication of Treas. Reg. § 

20.2056(b)-7(b)(2)(i),18 the preamble with this regulation expressly stated the IRS 

would continue to deny a QTIP deduction for any interest contingent on the 

executor’s election. In other words, at that time the IRS appears to have not even 

contemplated an allowance of the contingent QTIP pecuniary interest we now 

review in this present case. Two, is that the later publication of Treas. Reg. § 

20.2056(b)-7(d)(3), purposely conforming to Clayton, Robertson, and Spencer, and 

approximately four and one-half years after Treas. Reg. § 20.2056(b)-7(b)(2)(i), 

does not speak to the issue presently before us and includes no suggestion or 

reference that an allowable contingent QTIP election is limited only to a 

fractional/percentage interest. We conclude in this case the allowable pecuniary 

QTIP interest is more consistent with the above statutory construction, rather than 

a stained effort to constrain this interest too narrowly within the limitation of Treas. 

 
 

18 See Internal Revenue Service T.D. 8522, 1994-1 C.B. 236 (February 28, 1994). 
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Reg. § 20.2056(b)-7(b)(2)(i). 
 

IX. Public Policy 
 

Finally, respondent expresses concern that effectively the post-death ability 

of an executor to create a QTIP property interest is contrary as a matter of public 

policy to Procter which this Court has described previously as the “cornerstone of a 

body of law” as to impermissible transfer clauses. Petter v. Commissioner, T.C. 

Memo 2009-280 (citing Commissioner v. Procter, 142 F.2d 824 (4th Cir. 1944)). 

Respondent argues the executor’s post-death power to craft a qualifying QTIP 

property interest after the date of death up to the filing date of the estate tax 

return enables unwarranted estate tax planning influenced by post-death 

appreciation or depreciation market forces. Respondent further asserts the funding 

of the pecuniary funding in this case will likely not occur until completion of the 

estate administration, at a time following our entering of a decision in this case. 

Our response is two-fold. First, Congress expressly drafted the broad 

language of Code § 2056(b)(7)(B)(v) to allow a QTIP election post-death up to the 

filing date of the estate tax return. Second, and solely in dictum as an analogy to 

illustrate the potential latitude this legislative post-death QTIP election might 

provide, the pecuniary provision of the decedent’s estate plan in this case could 

have played out with virtually similar effect, for example, if the decedent’s estate 

plan alternatively had included a separate pecuniary QTIP trust provision computed 

by a set formula for the estate value in excess of the unified credit, followed by a 

residuary QTIP trust provision for the unified credit amount, followed by a 

contingent Clayton trust provision. Three distinct trust provisions. The executor in 

this example could have – consistent with these hypothetical provisions in the 
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estate plan -- made a formula fixed-dollar partial QTIP/Clayton election as to all or 

a portion of the pecuniary QTIP trust in a percentage manner respondent appears 

to accept (as well as if desired a partial QTIP/Clayton election as to a portion of the 

residuary QTIP trust). We believe the QTIP trust rules deserve a liberal inter- 

pretation grounded as we stated above on the testator’s intent.  We leave for 

another day whether Congress wishes to take another perspective. 
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