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James M. Kane:  Winner of the Richard Covey 2016 Heckerling 
Institute on Estate Planning Tax Court Opinion Writing Contest.  

 

LISI presents members with commentary from James M. Kane regarding his 
recent winning entry in the 2016 Heckerling Institute on Estate Planning Tax 
Court Opinion writing contest. This is a contest Richard Covey (who is with the 
New York law firm Carter, Ledyard & Milburn, LLP and a founding member of 
Heckerling) presented to the Heckerling participants. We then follow James’s 
comments with a link to his winning Tax Court opinion. 

James M. Kane is a tax lawyer with his Atlanta law firm Kane Law LLC.  He is 
licensed in Georgia, North Carolina and New York.  James’s practice includes (i) 
trusts & estates controversies and litigation (tax and non-tax matters and 
disputes), and (ii) trusts & estates tax and asset protection planning.  In addition 
to his law degree from Emory University Law School, James has an 
undergraduate finance degree and a graduate Masters of Taxation degree. Before 
attending law school, James was an IRS Revenue Agent (in the Atlanta Large 
Case Examination Division).  James maintains a legal blog.  Google: “James Kane 
Legal Blog”.  James has practiced law in Atlanta for 20-plus years, previously 
with Chamberlain Hrdlicka, White, Williams & Aughtry (including work with 
David Aughtry in the tax controversy arena) and Sutherland, Asbill & Brennan.  

Here is his commentary: 

COMMENT: 

The Terms of Covey’s Writing Contest 

 Dick Covey’s contest was to write a Tax Court opinion deciding the fixed-
amount QTIP question (below), appealable to the Fifth Circuit.   15 pages, 
double-spaced.  

 



Kane’s Initial Thoughts  

This Covey contest ended up being a very challenging QTIP question.   For a few 
weeks I struggled first simply with how possibly can the question be framed and 
addressed in a hypothetical Tax Court opinion?  Also, I kept reminding myself 
that Dick Covey would not have laid out merely a simple question. There had to 
be a great deal of interrelated-complexity in his question that I simply did not see 
at first (and that to some extent I may possibly have still missed).  
 
My Tax Court opinion may not be a perfect answer.  It represents my opinion, in 
support of the fixed-dollar QTIP provision. Nonetheless, I believe this 
hypothetical Tax Court opinion is a well-reasoned response. Whether or not I 
would get reversed on appeal, I greatly enjoyed Dick Covey’s contest. 
 
For this Leimberg newsletter, the only way I can succinctly and effectively 
summarize this fixed-dollar QTIP question is to provide three brief examples 
below. Even if you do not click the link at the end of this newsletter to my 
attached Tax Court opinion, I urge you to read and think about the three 
examples.  
 
The third example with the fixed-dollar QTIP demonstrates why Dick Covey’s 
question is extremely important and relevant for estate tax planning 
practitioners. 

The question also is good food for thought for a broad number of married 
couples, especially whose net worth hovers around the combined (current) $10.9 
million federal exemption value. 

Introductory Comments  

As part of his 2016 Heckerling presentation on planning and drafting for married 
couples, Dick Covey presented the following question to the participants. The 
question is premised on the following provision in a deceased married spouse’s 
Will [John Doe in the examples further below]: 
 



If an election is not made to qualify my entire residuary estate for 
the federal estate tax marital deduction, my executors may elect to 
qualify a fixed-dollar amount for such deduction by an instrument 
executed before the filing of the federal estate tax return and filed 
with the trust records. 
 

The heart of the Covey question is:   Will this fixed-dollar election run afoul of 
QTIP Treas. Reg. Sec. 20.2056(b)-(7)(b)(2)?   [The regulation is included further 
below.] 
 
If the answer is ‘no’, the estate has the option of funding the QTIP disposition as 
a fixed-dollar amount, rather than a fraction of the residue.  This can result in 
more of the post-death residuary appreciation during the estate administration 
passing to the non-elected QTIP portion of the residuary.  Less appreciation to the 
QTIP share.   Less QTIP value later included in the surviving spouse’s estate 
under Section 2044. 
 
And, as an aside, because this fixed-dollar amount will be a pecuniary funding, 
the funding with appreciated property results in capital gain.  [However, 
funding the fixed amount with cash will not trigger this gain.]  

The Contest Question Applies Only to a Residuary QTIP 

This was a beginning, stumbling block for me. I initially kept thinking, 
alternatively, a pecuniary marital trust with a residual by-pass trust solves the 
problem of appreciation in most cases. Covey’s contest question applies only in a 
situation with a residuary QTIP.   
 
Many readers might initially react, understandably, by simply stating they prefer 
using other non-residuary QTIP approaches, such as a pecuniary QTIP and 
residuary by-pass trust. Thus, the contest question is moot in those situations. 

For reasons I do not address here, there are important family circumstances and 
other factors that can make the residuary QTIP approach an optimal choice.  
Covey’s question (the resulting Example Three result below) also makes this 
residuary QTIP potentially more attractive.   

 



Assume these Facts for John Doe’s Estate 

Immediately below are the core facts. The following three examples assume these 
same facts.  Example Two includes substantial appreciation in the estate value 
during the estate administration.   Example Three illustrates the Covey fixed-
dollar QTIP provision. 

Core Facts for John Doe’s Estate (as the First-To-Die Spouse) 
 

 Assume John Doe dies with a $10.0 million gross estate.  John’s Will 
includes a residuary trust subject to a QTIP election that allows the 
executor to make a fractional QTIP election. 

 
 John’s unused available estate exemption is $5.0 million.  Jane has used 

none of her exemption.  
 

 John Doe’s estate, therefore, can end up with two residuary trusts.  One 
to the extent of a QTIP election. The other for the non-elected QTIP 
portion of the residuary. 

 
 

Example One – No Appreciation in John’s Estate 
 

 Assuming no appreciation of John’s $10.0 million gross estate during the 
estate administration. the executor will make a 50/50 fractional division 
of the residuary so that $5.0 million ends up in the QTIP residuary trust; 
and the other $5.0 million in the non-elected QTIP trust.   

 
 This 50/50 fractional allocation produces the maximum use of John’s $5.0 

million exemption, without otherwise triggering estate tax in his estate.  
 

 Surviving spouse Jane Doe’s estate at her later death will include the $5.0 
million QTIP trust (based on its FMV at Jane’s death) under Section 2044. 

 
 In this example there are no significant variables that otherwise change 

this 50/50 fractional set-up. 
 



Example Two – Substantial Appreciation in John’s Estate 
 

 Same facts as Example One. 
 

 But, here John’s estate appreciates in value during the estate 
administration from $10 million to $18 million.  

 
 Remember as in Example One, John has a $5.0 million unused 

exemption. 
 

 The optimal use of the residuary, fractional QTIP approach against John’s 
$10 million date-of-death value will be a 50/50 fractional QTIP.  Same 
QTIP election approach as in Example One.  

 
 But, here is the fundamental difference compared to Example One.  The 

fractional funding of this residuary 50% QTIP allocation puts $9.0 million 
in the QTIP trust, and $9.0 million in the non-elected QTIP trust.  This is a 
50/50 funding of the appreciated $18 million estate value. 

 
 Surviving spouse Jane’s estate now faces a potentially much larger QTIP-

inclusion value at her death under Section 2044 because of this $9.0 
million QTIP funding (compared to the no-appreciation funding in 
Example One).  

 
 

Example Three – The Covey Fixed-Dollar QTIP Question 
 

 Same facts in Example Two. 
 

 Assume the same appreciation from $10 million to $18 million.  
 

 Under Covey’s above Will provision, the executor has the express power 
to make a fixed-dollar QTIP election, rather than a fractional election. 

 
 The following point is crucial to this Example Three.   

 



 That is, any QTIP election (whether fractional or otherwise) in determining 
the amount of the QTIP marital deduction will apply to the $10 million 
date of death value of John’s estate.  In other words, the estate tax return 
will report only the $10 million gross estate valued at John’s death.  And, 
the estate tax return will reflect a QTIP deduction computed as to this $10 
million gross estate.   This is the case in all three examples. 

 
 The crux of this Example Three:  The executor makes a $5.0 million fixed-

dollar pecuniary QTIP election. The estate tax return shows John’s $10 
million gross estate with an offsetting $5.0 million pecuniary QTIP 
marital deduction. This leaves a net taxable estate of $5.0 million for full 
use of John’s estate exemption. 

 
 Now the kicker. For funding purposes, the QTIP trust gets the $5.0 million 

fixed-dollar amount. The non-elected QTIP trust gets the $13.0 million 
residuary balance of the appreciated $18.0 million estate.  

 
 This QTIP funding, and the later inclusion in Jane’s estate under Section 

2044, is $4.0 million less than under the above Example Two.  Plus, no 
appreciation on this $4.0 million will end up in Jane’s estate at her later 
death.  

 
 This Example Three produces significant estate tax savings for this Doe 

family compared to Example Two.   Example Three is very appealing.  

Covey’s QTIP Tax Regulation References 

Underpinning the above contest question, Dick Covey provided the following 
two QTIP tax regulations for purposes of this contest question.  The first 
regulation is the current version. The second regulation is the prior temporary 
regulation version.  
 

Current Treas. Reg. Sec. 20.2056(b)-(7)(b)(2) states: 
 
In general. The election may relate to all or any part of property that 
meets the requirements of section 2056(b)(7)(B)(i), provided that any 
partial election must be made with respect to a fractional or 



percentage share of the property so that the elected portion reflects its 
proportionate share of the increase or decrease in value of the entire 
property for purposes of applying sections 2044 or 2519. The fraction 
or percentage may be defined by formula. 

 
The prior Temp. Reg. Sec. 22.2056(b)-1(b) read: 

 
Partial elections allowed. The election described in paragraph (a) of 
this section may be made for all or any part of a property that meets 
the requirements of section 2056(b)(7)(B)(i)(I) and (II), provided that 
any partial election shall relate to a fractional or percentile share of the 
property so that the elective part will reflect its proportionate share of 
the increment or decline in the whole of the property for purposes of 
applying section 2044 or 2519. Thus, if the interest of the surviving 
spouse in a trust (or other property in which the spouse has a life 
estate) meets the requirements of section 2056(b)(7)(B)(i)(I) and (II), 
the executor may make an election under paragraph (a) with respect 
to a part of the trust (or other property) only if the election relates to a 
defined fraction or percentage of the entire trust (or other property). 
The fraction or percentage may be defined by means of a formula. 

 

Finally, click here for a link to Kane’s Tax Court opinion.  

 

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE DIFFERENCE! 

 James M. Kane 
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